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SUPREME COURT OP APPEALS OP VIRGINIA. 
WYTHE VJLLE. 

Virginia Building & Loan Co. v. Glenn and Others.* 
June 20, 1901. 

1. Delinquent Lands — Application to purchase — Duty of applicant — Notice — 

Code, sec. 661 and 666. In order to acquire title to lands purchased by the 
commonwealth for delinquent taxes, the proposed purchaser must comply 
with all the provisions of section 666 of the Code. When he has done this 
and rightly gotten his deed, he comes within the protection of section 661, 
and no question can be raised as to the regularity of the proceedings by 
which the commonwealth acquired its title, except as therein provided, but 
he is not entitled to the benefit of section 661 until he has complied with all 
the provisions of section 666. Among the provisions of section 666, as 
amended, to be complied with, is the duty to give notice of an intended ap- 
plication to purchase to persons holding liens on the land. 

2. Deeds — Registry — Index. The recordation of a deed, though not indexed, is 

notice to subsequent purchasers. While the index is the key to the deed 
books, it is not essential to due registry. 

Appeal from two decrees of the Law and Equity Court of the city of 
Eichmond, pronounced April 5, 1900, and May 11, 1900, respectively, 
in a suit in chancery, wherein the appellant was the complainant, and 
the appellees were the defendants. 

B. T. Crump, for the appellant. 

W. H. Werth, for the appellees. 

Cardwell, J., delivered the opinion of the court. 

Mary E. Buffin, wife of A. R. Buffin, was the owner of a certain 
parcel of real estate in the city of Richmond, conveyed to her by T. 
W. Stagg and wife, by deed of August 1, 1894, duly recorded. In 
December, 1895, A. R. Buffin and Mary E. Buffin, his wife, con- 
veyed the said real estate to H. A. McCurdy, in trust to secure com- 
pliance with the conditions of a bond made by A. R. Buffin for a loan 
to him from the Virginia Building & Loan Association, which deed 
was also admitted to record in the clerk's office of the Chancery 
Court of the city of Richmond on the 13th day of December, 1895. 
The property had been for several years assessed for taxation in the 
name of Mary E. Buffin, and she failed to pay the taxes thereon for 
the year 1895, and, being returned delinquent, it was in due course 

•Reported by M. P. Burks, State Reporter. 
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sold for the taxes of that year, and bought in by the Auditor of Public 
Accounts. On the 29th day of May, 1899, there was filed in the 
clerk's office of the Hustings Court for the city of Richmond, by 
Joseph E. Glenn, an application to purchase this property from the 
commonwealth under section 666 of the Code, as amended by an act 
approved February 11, 1898, Acts 1897-8, p. 343. The application 
named no other parties upon whom copies of it should be served except 
the said Mary E. Buffin. Neither McCurdy, trustee, nor the Virginia 
Building & Loan Association, were notified, or had any knowledge 
that the taxes on the property were unpaid, and they knew nothing of 
the proceedings to acquire title thereto under sec. 666, until a state- 
ment appeared in one of the newspapers published in the city of Rich- 
mond that a deed had been recorded from the clerk of the Hustings 
Court conveying the property to Glenn. 

In December, 1899, the Virginia Building & Loan Association 
filed its bill in the Law and Equity Court against A. R. Buffin and 
Mary E., his wife, for the purpose of enforcing the deed of trust given 
by them to McCurdy; and for the appointment of a receiver to rent 
out the property during the pendency of the proceedings. After the 
appointment of the receiver, Glenn filed his petition in the suit, and 
was made a party defendant thereto, and given leave to make defence 
to the bill. Whereupon the plaintiff filed an amended bill, making 
its case on the new matter set out in the petition of Glenn, and praying 
that the deed for the property in question from Christian, clerk, to 
Glenn be declared of no effect as to the plaintiff, upon several grounds, 
but more especially because the plaintiff had no notice of the proceed- 
ings by which the deed was obtained by Glenn. Glenn answered the 
amended bill, and, the cause having been heard upon the pleadings, 
exhibits with them, the admissions in the pleadings, and a written and 
agreed state of facts, a decree was entered on the 5th of April, 1900, 
dismissing the plaintiff's bill. Whereupon, at the same term of the 
court, the plaintiff filed a petition for a rehearing, which was denied 
by decree of May 11, 1900, and from these two decrees an appeal was 
allowed to this court. 

Section 666 of the Code, as amended, requires that the application 
to purchase real estate bought by the Auditor for delinquent taxes due 
the Commonwealth shall be served, not only upon the previous owner 
of the real estate, but upon the trustees, mortgagees, and beneficiaries 
as shown by the record in any deed of trust or mortgage on said real 
estate, or their personal representative, provided the names of any 
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persons may be omitted which do not appear of record in the clerk's 
office of the county or corporation in which the land is situated, and if 
it be situated in the city of Richmond, which do not appear of record 
in the clerk's office of the Chancery Court of said city, &c. Sec. 666 
further provides that the terms of sec. 661, as to the deed from the 
clerk to the applicant, shall apply " to deeds made under authority of 
this section." 

Sec. 661, as it stood when the deed in this case was made to appel- 
lee, provided that when the purchaser of any real estate sold under the 
preceding sections of chapter 28, his heirs or assigns had obtained a 
deed therefor, and the same had been duly admitted to record, &c, 
the right or title to such real estate should stand vested in the grantee 
in such deed as it was vested in the party assessed with the taxes or 
levies on account whereof the sale was made, &c, subject to be de- 
feated only by proof that the taxes or levies for which said real estate 
was sold were not properly chargeable thereon, or that the taxes and 
levies properly chargeable thereon had been paid, &c. 

As amended by act of March 7, 1900, Acts 1899-1900, p. 1234, 
in force when the decrees complained of in this cause were made, sec- 
tion 661 provides that when a purchaser of any real estate sold as 
aforesaid (t. e., under the preceding sections of chapter 28 of the 
Code), or sold in pursuance of section 666, has obtained a deed there- 
for, &c, the right or title to such estate shall stand vested in the 
grantee, &c, subject to be defeated only by proof (1) that the taxes 
for which said real estate was sold were not properly chargeable 
thereon; or (2) that the taxes, &c, properly chargeable on such real 
estate have been paid; or (3) that the notice of the tax sale where made 
to a person other than the commonwealth, or notice of the application to 
purchase in case the sale was made under section 666 has not been duly 
given; or (4) that the payment or redemption of the real estate has 
been prevented by fraud, &c. 

Appellee has made no claim whatever that he gave to appellant or 
to McCurdy, trustee, any sort of notice of his application under which 
the deed from Christian, clerk, conveying to him the property which 
is the subject of litigation in this suit was made, and there is no sort of 
question raised that the deed from A. R. Buffin and Mary E., his 
wife, to McCurdy, trustee, of December 10, 1895, was admitted to 
record in the clerk's office of the Chancery Court of the city of Rich- 
mond, December 13, 1895, and that it shows upon its face that A. R. 
Buffin and Mary E. Buffin were husband and wife, and in the descrip- 
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tion of the property conveyed recites that it is the property of Mary 
E. Buffin, conveyed to her by T. W. Stagg and wife by their deed of 
August 1, 1894, recorded in the clerk's office of the Chancery Court 
of the city of Richmond, deed book 152 A, p. 268. But appellee 
strenuously insists that he is entitled to hold the property under his 
deed from Christian, clerk, because he was prevented from giving the 
required notice (1) by reason of the negligence and carelessness of 
appellant in preparing its trust deed; and (2) the deed of trust was 
only indexed in the general index of the clerk's office of the Chancery 
Court in the name of A. R. Buffin as grantor, and not in the name of 
Mary E. Buffin, his wife, the real owner of the property conveyed. 

The negligence imputed to appellant in the preparation of its deeds 
of trust consists only in stating the conveyance as from "A. R. Buffin 
and Mary E. Buffin, his wife," instead of from "Mary E. Buffin and 
A. R. Buffin, her husband." 

Appellee further contends that if appellant is not estopped from 
setting up the want of notice of the application to purchase the prop- 
erty in question, under sec. 666 of the Code, he is fully protected in 
his right to hold the property under his deed from Christian, clerk, by 
virtue of sec. 661 of the Code, as it stood when the deed was made 
and recorded. In other words, although sec. 666 expressly required 
appellee, before obtaining his deed to the property, to serve a copy of 
his application to purchase the same from the commonwealth, upon 
appellant and its trustee, either by actual service of a copy of the 
application, or by publication in a newspaper under certain conditions, 
and furthermore provided that sec. 661 should only apply to deeds 
made under authority of sec. 666, i. e., where the provisions of that 
section had been complied with, still, appellee is secure in his right to 
hold the property under his deed from Christian, clerk. To support the 
last proposition, appellee invokes the decision of this court in Thomas 
v. Jones, 94 Va. 756, and Va. Coal Co. v. Thomas, 97 Va. 527. 

We deem it wholly unnecessary to consider the question whether or 
not sec. 661, as amended by the act of March 7, 1900, applies to deeds 
made before the amendment was adopted. The object of the law 
before and since that amendment was to give to the original owner 
an opportunity to redeem his property, and to protect innocent parties 
who had property rights therein. The legislature recognized that a 
creditor had a right in the property on which his debt is secured, and in 
order to protect that right it was enacted that the creditor should have 
notice of any proceedings to take away the property which he held as 
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security. Sec. 661 of the Code applies only to deeds acquired by parties 
who purchase directly at the original tax sale, and sec. 666 is the sec- 
tion under which the title to property bought in for the commonwealth 
may be acquired by an applicant to purchase the same, and which pro- 
vides that the terms of sec. 661 shall apply "to deeds made under 
authority of this section." Clearly a deed cannot be made under 
authority of sec. 666 unless its provisions are complied with. The 
effect of a deed under sec. 661 is to cut off inquiry as to the matters 
preceding the time at which the commonwealth acquired her rights to 
subject the property to sale for taxes due thereon, but, before the 
purchaser under sec. 666 can claim the benefit of the terms of sec. 
661, he must show that he has fulfilled the provisions of sec. 666, and 
until he is in a position to do this there is no authority for making him 
a deed for the property. The legislature would not have done so use- 
less a thing as to require certain steps to be taken by the purchaser 
entirely independent of the steps by which the commonwealth acquired 
her title to property bought for the delinquent taxes due thereon, and 
then allow the purchaser at his will to refuse or fail to comply with 
the only terms upon which he has the right to purchase from the com- 
monwealth. In no view of this statute, providing how title to lands 
held by the commonwealth for delinquent taxes may be acquired by 
a purchaser, does it appear that the legislature intended that the 
purchaser should be protected by the provisions of sec. 661 if he had 
not acquired his deed by compliance with the provisions of sec. 666. 
On the contrary, the legislature recognized that a deed of trust creditor 
or mortgagee has a right in the real estate upon which his debt is 
secured, which cannot be taken from him without notice of the pro- 
ceedings by which it is to be done and giving him an opportunity to 
protect his intsrests. 

It was never intended by the law-making power of the common- 
wealth to lay down a hard and fast rule that one who obtained a deed 
for lands owned by the commonwealth for delinquent taxes under sec. 
666 of the Code should be secure in his title to the land, although he 
had obtained his deed without complying with the essential require- 
ments of that section. If such an interpretation be given the statute, 
then a party having a right in the land could have it taken from him 
without notice of the proceedings by which it is dene, and without an 
opportunity to be heard. It is entirely reasonable for the legislature, 
n o rder to more effectually collect the revenues due the commonwealth 
for taxes, to make more stable titles acquired under tax sales, by pro- 
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viding that a title acquired by compliance with the provisions of the 
statute under which the deed is made is "subject to be defeated only 
by proof that the taxes or levies for which said real estate was sold 
were not properly chargeable thereon, or that the taxes and levies 
properly chargeable thereon have been paid." So construed, that 
provision of the statute (sec. 661) has been upheld by this court as a 
constitutional and a valid exercise of legislative power. Thomas v. 
Jones, supra, and Va. Coal Co. v. Thomas, supra. But it has nowhere 
been held that this statute is to be so construed as to bring within its 
protection a deed obtained without compliance with all the provisions 
of sec. 666, under which the deed was made. In the case at bar the 
deed was made confessedly without compliance with the provisions of 
that statute, in that no sort of notice was given to appellant or its 
trustee of the proceedings upon the application to purchase the property 
resulting in the deed under which appellee claims. So to construe 
the statute as to bring appellee within the protection of sec. 661, would 
make it plainly a violation of both the spirit and the letter of the Four- 
teenth Amendment of the Constitution of the United States, which 
provides that no person shall be deprived of his property without due 
process of law, i. e. , without notice of the proceedings by which it is 
done and an opportunity to be heard. In this case, while appellant 
was given by the statute the right to redeem the property from the sale 
to the commonwealth it imposed no duty upon it, as upon the owner 
of the property, of paying the tax, but expressly provided that it 
should have notice of the application to purchase the property under 
sec. 666 of the Code, and had that notice been given, appellee would 
have been entitled to the benefit of sec. 661, and without it he is not. 

In Thomas v. Jones., supra, the bill to set aside the deed was filed 
by the holder of a vendor's lien, the previous owner of the property 
not being a party to the suit, and as the statute was when the deed in 
that case was made it was not required that notice of the application 
to purchase the land should be served on a creditor whose debt was 
secured thereon, and there was no allegation in the bill of entire lack 
of notice, but of a defective notice of the application. The deed in 
that case was held to be valid and within the protection of sec. 661, 
upon the ground that no valid objection had been shown to the deed, 
or to the proceedings which led up to its execution. 

In Virginia Coal Co. v. Thomas, supra, the constitutionality of 
sec. 661 of the Code was upheld, and Thomas's deed declared to be 
within the protection it afforded, but stress was laid upon the fact that 
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Thomas had complied with all the provisions of sec. 666. The opinion 
by Keith, P. , after a very full discussion of the undisputed facts and 
the evidence in the case, says: "So that Thomas having complied 
with all the requirements of sec. 666, comes within the protection of 
sec. 661." 

In the more recent case, also styled Thomas v. Jones, 98 Va. 323, 
Thomas had procured from the clerk of the County Court of Culpeper, 
and had recorded, a deed for Jones's land which had been bought by 
the commonwealth for delinquent taxes, and Jones filed his bill to have 
the deed annulled on the ground that Thomas had not complied with 
the provisions cf sec. 666 of the Code, etc. Thomas answered the bill, 
denying all of its material averments, and invoked the protection of sec. 
661 of the Code. This court affirmed the decree of the Circuit Court 
annulling the deed as having been procured by Thomas under such 
circumstances as rendered it inequitable for him to avail himself of it. 
The opinion says that Thomas could not be permitted to rely upon the 
deed executed to him by the clerk to cure any defects which existed 
in the course of the proceeding under which he claimed; that the 
burden was upon him to show a compliance with the law, and the 
undisputed facts in the record are conclusive against him, whereby he 
is deprived of the advantage enjoyed by virtue of the deed. 

It is true that in that case Thomas obtained his deed under circum- 
stances which amounted to a fraud upon the rights of Jones, though 
the fraud was not intended, whereby a case was made for equitable 
relief, independent of the statute, but the opinion clearly upholds the 
principle that, notwithstanding the provisions of sec. 661 of the 
Code, the holder of a deed made under authority of sec. 666 is not 
entitled to the benefits of sec. 661, unless all the provisions of sec. 
666 have been complied with. These provisions relate to the steps 
that an applicant to purchase under that section must take in order to 
acquire the commonwealth's title to the land. After he has taken 
these steps, and not until then, is he entitled to a deed to the land. 
When he has in fact complied with all the provisions of thtKstatute, 
and gotten rightly his deed, he comes within the protection of sec. 
661, and no question can be raised as to the regularity of the proceed- 
ings by which the commonwealth acquired title to the land conveyed 
to him by his deed, except as therein provided. But until he is in 
this position, neither in morals nor under the law is he entitled to hold 
the property, and the deed he holds cannot be said to have been 
obtained under the authority of sec. 666, as to parties having an 
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interest in the land conveyed who have not had the notice of the pro- 
ceedings in which the deed was obtained that the statute required. 

That the deed of trust of appellant in this case was delivered to the 
clerk and duly admitted to record cannot be controverted, and the 
failure of the clerk to properly index it does not affect its validity as 
notice to subsequent purchasers of the property. As was said by 
Staples, J., in Old Dominion Oranite Co. v. Clark, 28 Gratt. 617: 
"If the clerk fails to make the index, he injures those who desire to 
make the search. The clerk's duty, therefore, is to the searcher and 
to the public, and not to the holder of the deed. When the latter has 
placed his deed upon the record book, he has done all the law requires 
him to do. Any one who will take the trouble can examine this 
record. The time and labor expended in making this examination is 
merely a question of degree. If the party making the search is con- 
tent with looking at the index, without examining the record, and he 
is thereby misled, his remedy is against the clerk, whose duty it is to 
prepare the index for the benefit of the searcher, and not the holder of 
the deed. These views are not only in conformity with our statute, 
upon a fair and reasonable interpretation, but they are intrinsically 
just and sensible in themselves." 

In that case the question was whether or not the indexing of a 
judgment was necessary to give it effect as notice to purchasers of 
property upon which it became a lien when docketed, but the court 
says that the reasoning applies to the indexing of deeds and judgments 
alike. When that case arose there was no statute providing that a 
judgment should not be regarded as docketed as to any defendant in 
whose name it was not indexed, but subsequently such a statute was 
enacted, and is now sec. 3561 of the Code. No such provision is found 
in the statute relatiDg to the recordation of deeds. 

In Beverley v. Ellis, 1 Band. 102, it was held that where a deed is 
duly proved or acknowledged, and ordered to be recorded, and left 
with the clerk for that purpose, it is considered as recorded from that 
time, although it may never, in fact, be recorded, but is lost by the 
negligence of the clerk or other accident; that a deed, under such 
circumstances, will be preferred to a subsequent deed, which has been 
duly recorded, although the party to such subsequent deed may not 
have notice of the prior deed. 

The decision in that case has been often cited by this court, and is 
quoted from by Burks, J., in Davis v. Beazley, 75 Va. 491, who adds 
that if the deed is duly admitted to record, notice in contemplation of 
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law is thereby given as effectually as if it had been spread on the deed 
book, and the certificate of the clerk written on the deed that it has 
been so admitted to record is evidence of the fact. The admission to 
record is in law notice of the deed to the world. For this purpose the 
admission to record is effectual, though the clerical act of spreading 
the instrument in extenso on the deed book be never porformed. 

A recorded instrument is sufficient to operate as constructive Dotice 
under the registry laws if the property be so described or identified 
that a subsequent purchaser or encumbrancer would have the means 
of ascertaining with accuracy what and where it was, and the language 
used be such that, if he should examine the instrument itself, he would 
obtain thereby actual notice of all the rights which were intended to 
be created or conferred by it. Floranee v. Morien, 98 Va. 26, and 
authorities cited. 

The statute as to indexing deeds, now sec. 2505 of the Code, is sub- 
stantially the same as it has always been. While the index is in fact 
the key to the deed books, and is depended upon by all examiners of 
title, it is not essential in Virginia to due registry. 2 Va. Law Reg. 620. 

The evidence adduced by appellee as to the reasons why the trust 
deed in this case was not indexed in the name of Mary E. Buffin, as 
the grantor, is wholly irrelevant. If appellee contented himself with 
only looking to the general index to deeds in the clerk's office of the 
Chancery Court, and not to the deed itself, for information as to who 
was entitled to notice of his application to purchase the property upon 
which appellant's debt is secured, and was misled, it is his own fault 
and negligence, and not that of appellant. It had done all the law 
required when its deed was left with the clerk for recordation and in 
a condition to be recorded. 

We are therefore of opinion that the decrees appealed from are 
erroneous, and they will be set aside and annulled, and this court will 
enter such decree as the lower court should have entered, setting aside 
the deed from Christian, clerk, to appellee, as null and void as to the 
appellant, upon condition that the appellant refund to appellee all 
taxes paid by the latter on the property, with interest thereon from 
the date or dates the same were paid, and the cause will be remanded 
for such further proceedings as may be necessary to carry into effect 
the decree of this court. Reversed. 

NOTE. — The deed of trust referred to in the foregoing opinion was on real 
estate belonging to Mary E. Baffin, the wife of A. K. Baffin, and purported to be 
made by "A. R. Buffin and Mary E. Buffin, his wife." The clerk, in whose 



1901.] VIRGINIA BUILDING & LOAN CO. V. GLENN. 323 

office it was recorded, assumed that the property belonged to the husband, and 
indexed it only in the name of the husband. Hence the appellee, in examining 
the title preparatory to making application to purchase the property from the 
commonwealth, by which it had been purchased for delinquent taxes, failed to find 
the deed of trust, and hence failed to give notice of his application to the trustee 
and beneficiary. 

The appellee conceded the general principle, well established in Virginia, that 
indexing is not essential to the recordation of a deed, but contended that the 
failure to index properly was due to the negligence of the appellant in naming 
the grantors in the deed as "A. K. Buffin and Mary E. Buffin, his wife," instead 
of " Mary E. Buffin and A. B. Buffin, her husband," and hence was estopped by 
this negligence to set up want of notice of appellant's application. This conten- 
tion the court disposes of by saying that the alleged reason why the deed of trust 
was not indexed in the name of the female grantor is wholly irrelevant. In this 
we think the court clearly right. There is no rule of law, and no settled 
custom, requiring the wife to be named before the husband in a conveyance of her 
property, in which both unite. It is more in accordance with the custom of care- 
ful conveyancers to name the wife first, but the order in which the names of the 
parties appear in the caption of the deed, could scarcely affect injuriously the 
rights of the grantee or third persons. 

A more important question involved in this case, however, is the construction 
of sees. 661 and 666 of the Virginia Code and amendments, concerning the acquisi- 
tion of title to delinquent lands. 

Sec 666, as amended by Acts 1899-1900, p. 852 (quoted but without citation 
of volume and page in the opinion), makes elaborate provision for the sale of 
delinquent lands previously purchased by the commonwealth. Among other steps 
required of the proposed purchaser, is notice of the application to purchase, not 
only to the original owner but to trustees, mortgagees and beneficiaries in any 
recorded deed of trust or mortgage. In the principal case, such notice was not 
given. But it was contended that aside from the question of estoppel before men- 
tioned, the clause in sec. 661 shutting off inquiry after the execution of a tax 
deed, save in certain enumerated cases, rendered the purchaser's title unassaila- 
ble, notwithstanding his failure to comply with sec. 666. The court holds, how- 
ever, that even before the amendment of sec. 661 (Acts 1899-1900, p. 1234), 
making lack of notice one of the grounds upon which the deed may be assailed, 
the provisions of sec. 666 requiring notice, must have been complied with. 

There is manifest inconsistency between what the court asserts in the principal 
case with reference to the power of the legislature to make a tax-deed conclusive 
evidence of the regularity of a tax sale, and to shut off further inquiry, and the 
doctrine announced in Thomas v. Jones, 94 Va. 756 and emphasized and elabor- 
ated by President Keith in Virginia Coal Co. v. Thomas, 97 Va. 527, 5 Va. Law 
Keg. 545. In the latter case, especially, the court went to one extreme, and in 
the principal case it goes to the other. The true principle lies probably between 
the two. In Virginia Coal Co. v. Thomas (supra), President Keith expresses the 
opinion that sec. 661, setting off all inquiry save in the few instances excepted by 
that section, was not violative of the "due process of law" clause of the Federal 
Constitution, and plainly indicates that in his opinion the legislature has plenary 
power in declaring the effect of a tax-deed. In an editorial comment on this case, 
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in 5 Va. Law Keg. 556, it was suggested that while the actual decision was doubt- 
less right, the court had probably expressed itself too strongly as to the constitu- 
tionality of sec. 661 in all of its provisions. See Minor's Tax Titles, 123-151 ; 
5 Va. Law Beg. 556. 

In the principal case, the court seems to have swung to the opposite extreme, 
and the opinion is expressed that even after a valid sale of the delinquent prop- 
erty to the commonwealth, it would be unconstitutional for the State to deprive 
the previous owner of notice of a subsequent sale for its benefit, by excluding 
any proof of lack of notice, as was authorized by section 661, in its unamended 
form. Indeed, in Thomas v. Jones, 94 Va. 756, the gravamen of the complaint 
was lack of notice, but the court unanimously declared that sec. 661 shut off all 
inquiry on that subject. It is true, there was an irregular notice given or 
attempted in that case — and the plaintiff was not the original owner, but a mere 
lienor, not himself entitled to notice under the statute as it then existed — but the 
court waived these questions, and placed its decision on the broad ground that the 
question of notice or no notice was wholly immaterial, since sec. 661 cut off any 
such inquiry. In short, in Thomas v. Jones, the court held that the legislature 
might shut off all inquiry as to notice, and had so intended by sees. 661 and 666 — 
while in the principal case it is held, that the legislature had not by these sections 
intended to shut off inquiry as to notice, and even if the legislature had so intended 
"a violation of both the spirit and the letter of the Constitution of the Dnited 
States " would have resulted, since this would deprive the citizen of his property 
without due process of law. 

We find it impossible to reconcile the decision in Thomas v. Jones with the 
principal case, or the dictum in the principal case with that in Virginia Coal Co. 
v. Thomas, with respect to the constitutionality of legislative declarations as to 
the conclusiveness of tax deeds. 



Cook v. Daugherty and Others.* 

Supreme Court of Appeals ; At "Wytheville. 
July 4, 1901. 

Appeal and Error — Jurisdiction of Court of Appeals — How conferred. The 
provision of Art VI, sec. 2, of the Constitution does not proprio vigore confer 
jurisdiction on this court; but the court exercises its jurisdiction within the 
constitutional limitation, by virtue of statutory enactment made in pursuance 
of the provisions of that article. 

Appeal and Error — Amount in controversy — Suit to enforce judgment — Home- 
stead. In a suit to enforce the lien of a judgment on land, the- amount of the 
judgment, and not the value of the land, is the test of the jurisdiction of this 
court, and the case is not altered by the fact that a claim of homstead in the 
land is asserted by the defendant in the trial court. If the judgment be of 
less value or amount than $500, this court has no jurisdiction to review the 
decree. 

* Reported by M. P. Burks, State Reporter. 



